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IN THE

United States Circuit Court of Appeals,

for The mm Circuit

ALASKA COMMERCIAL COMPANY, a

corporation,

Plaintiff in Error,
I, No. 858

vs.

A. DINKELSPIEL,

Defendant in Error.

REPLY BRIEF OF PLAINTIFF IN ERROR.

The reply brief of the defendant in error complains

that the plaintiff in error, in its opening brief, dwells

largely upon the testimony and throughout indirectly

appeals to this court in prejudice of the merits of its

opponent's case. Such was not the intention of coun-

sel. The only object in referring to the testimony was

to show the importance of the document known as

"Identification D", and that the court in permitting

counsel to comment on the same and allowing the jury

to take it with them to the jury room as one of the ex-

hibits in the case, was not harmless error.

Counsel also commented on the case for the express

purpose of showing that if the above document was in

fact introduced in evidence, that error was committed.

In bringing out this point counsel necessarily was



obliged to refer to the testimony in order to show the

bearing of this document on the rest of the case and

the weight and importance which the jury might have

given to it.

Counsel is perfectly aware that this court could not

consider the evidence introduced in the trial court, and

did not wish to prejudice the miuds of this court in

any manner.

Counsel for defendant in error, however, did dwell

considerably on the testimony, and we have no ob-

jections to make on that score, but find it necessary to

make a correction in the statement of the facts, as

shown by the evidence. Counsel after stating that

Dinkelspiel waited at the office of the company all

afternoon for the return of Cashier Wheaton, says that,

no witness, called by the plaintiff in error, denied that

Dinkelspiel had not waited about the office all after-

noon. O. W. Carlson, called by the plaintiff in error,

after stating that he was the agent of the Alaska Com-

mercial Company at Nome and that he had his office in

the same building with Mr. Wheaton, testifies as

follows (trans, p. 52):

—

" On the 21st day of July, 1900, Mr. Wheaton was

" in the office of the company on that day; I was

" around and about the office and the store and *Bome-

" times I went down to the wharf, but I spent most of

" my time in the store and office. I did not see Mr.

" Dinkelspiel in the store or office on July 21st, 1900;

" myofficeis at one side of the cashier's office and I was

" in there a good part of the day; I did not notice Mr.

" Dinkelspiel in there; if Mr. Wheaton had not been



" in the store I would have noticed it and missed him,

" and I would have inquired for him; I saw Mr.

" Wheaton in the store during the afternoon and I saw

" him when we left the store, for we left together and

" I left Mr. Wheaton at the company's mess house

c< about six o'clock."

Counsel, in Point II, seems to admit that the

judgment rendered in the case was erroneous in allow-

ing interest instead of damages, but regards this error

as simply a mistake in name, and does not seem to

think that the mistake is sufficient to justify this court

in sending back the judgment to Nome for modifica-

tion.

We do not agree with counsel. The mistake is

greater than one of verbiage. There is no evidence

of any character in the record to show that any

damages were suffered by defendant in error in having

his property withheld from him. The complaint does

not pray for any damages, as the section of the Code

referred to, provides.

It dees not necessarily follow that damages are suf-

fered when property is withheld from a claimant. This

property consisted mainly of gold dust, said to be of the

value of $16 per ounce. It is quite possible that during

the time this property is said to have been withheld

from the defendant in error, that the price of gold dust

advanced in that locality, and therefore instead of being

damaged, the defendant in error may have been bene-

fited by the withholding of such property. At any rate,

there is absolutely no evidence of any kind upon which

this court can state and find what the amount of dam-
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ages have been, and therefore this court cannot indulge

in guess work to determine this fact.

Counsel for defendant in error in their brief say :

" Of course, we do not dispute the rule of evidence

" that the contents of a memorandum by a witness to

" refresh his memory are not of themselves substantive

" testimony. This record, so far as it shows anything

" on the subject, shows that the document was admitted

" in evidence without objection. That was the remark

" of the judge at page 56, and there is nothing in the

" bill of exceptions to show that the judge was inis-

" taken."

We do not see anything in the entire record which

justifies counsel in stating that so far as the record

shows anything in regard to this document, that it

shows it was admitted in evidence without objection.

On the contrary, we submit there is every indication in

the record that this paper was simply identified, and not

introduced in evidence. Whether the same was done

purposely or iuadvertently by counsel for defendant in

error, we cannot tell. Even the trial judge seems to

have had grave doubts on this proposition, for although

the court states (trans, p. 56) that he "remembers that

" the paper marked 'Plaintiff's Identification D', was

" offered and received in evidence without objection",

nevertheless, in his charge to the jury (trans, p. 56) the

court takes particular pains to state as follows :

"Gentlemen: There has been objection made during

" the argument and before the charge to the jury on

" the part of counsel for the defendant to the remarks

" of the opposing counsel. I say to you gentlemen,



" that the remarks of counsel are outside of the testi-

" niony, and are not evidence which is to be considered

" by you at all. You are to consider only the evidence

" given by the witness on the stand, and your law you

" will learn from the court."

Moreover, defendant in error's attorney in the trial

of the case, before the jury retired to the jury room, and

when the court's attention was called to the fact that

the paper known as "Identification D" was not properly

an exhibit and should not be delivered to the jury to be

taken by them to the jury room, stated that if the paper

was not offered in evidence it was an oversight (trans,

p. 67).

Further, we call the court's attention to the fact that

counsel for the plaintiff in error on each one of these

occasions, when the subject matter of this document

came up, objected on the ground that the paper was

not in evidence, and that these objections were in every

case overruled (trans, pp. 56, 67).

Counsel for plaintiff in error did everything in their

power to prevent this document from being commented

on and from being used by the jury. We contend that

the record speaks for itself, and that this court cannot

look for evidence beyond the record.

It is impossible for this court to say just what influ-

ence this paper had on the minds of the jury. As

stated in our opening brief, this paper certainly estab-

lished the very important fact that the receipts marked

Exhibits "A", "B" and "C" were in Dinkelspiel's hands

on the 21st day of July, 1900, and corroborated the oral

testimony of Dinkelspiel that he made the demand on
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that date. This court cannot go into the inner work-

ings of the minds of the jury and determine just what

effect this had on them, and what weight they attached

to it. The cases that have been cited in the opening

brief fully establish that if the jury has wrongfully

used documents not introduced in evidence, and which

might in any manner have influenced their verdict,

sufficient error has been committed to warrant a reversal

of the judgment by the appellate court.

That this was not harmless error, is further shown by

the fact that if this document had been offered in evi-

dence the court would have been obliged to exclude it

for the reason that it was not competent. We believe

we have shown in Point V of our opening brief, that a

document of this kind was not competent evidence for

any purpose, and the reason why it should be excluded

is, as stated in our opening brief, viz.: that it was self-

serving and corroborative.

In the case of Weaver vs. Bromley^ cited in our

opening brief, the cotort uses the following language:

"It was introduced and received as original evi-

dence in corroboration of his own statement. It

was evidence made by himself in corroboration of

himself. It was no more admissible than would
have been the oral statement to the same effect

made on that date to a third party."

Also in Bank vs. Madden:—
"And this right so qualified to introduce such sec-

ondary evidence, is the better rule in view of the op-

portunities which might otherwise exist to super-

add a written memorandum to the evidence of a

witness which it cannot be said might sometimes
be improperly made available to strengthen his

testimony with a court or jury."



Our argument then is that if this document, if offered

in evidence, would have been excluded, then it cannot

be said by this court that the use of such document by

counsel and jury when it has not been introduced in

evidence, can be considered harmless. The reason

which makes it imperative upon the court to exclude

this document is because it is not proper evidence and

therefore harmful.

This brings us to the point made by counsel for de-

fendant in error, namely, that the point raised by

plaintiff in error in his opening brief, under Point V,

that the court erred in permitting a certain paper, known

as "Identification D", to be placed in evidence, cannot

be maintained for the reason that it is not one of the

errors assigned. Counsel is quite right in this respect.

We call the attention, however, of the court to pages

40-43 of the transcript, to show that counsel for the

plaintiff in error in the trial of the case objected to

every question that was asked of the witness Dinkel-

spiel, with reference to this document, and to the assign-

ment of errors, transcript, pages 109-110, in which

assignment of errors (Nos. 1, 2 and 3), the plaintiff in

error states that the court erred in overruling his ob-

jections to these questions. It is true that the assign-

ment of errors does not include any error in allowing

said paper to be introduced in evidence, for the simple

reason that no opportunity, according to the record,

was ever offered counsel to make any objection to the

introduction of such paper in evidence. The record, as

stated before, simply shows that a paper was identified

by witness Dinkelspiel, he being asked certain questions

with relation to the same and thereby laying the founda-
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tion for its introduction in evidence. The assignment

of errors could not very well include as one of the

errors of the trial court, that this document was intro-

duced in evidence when there is nothing in the record

to show that it was ever offered in evidence. On the

other hand, the record shows, as stated before, that there

was some doubt in the mind of the trial judge, and in

the minds of the attorneys for the defendant in error,

as to whether or not this paper was introduced in evi-

dence.

Our contention is, that counsel for plaintiff in error,

having made all the objections to this document that

were afforded, as evidenced by the condition of the

record, should now be permitted to argue the point that

if this document was in fact introduced in evidence as

maintained by counsel for the defendant in error, that

it was wrongly introduced in evidence.

We respectfully submit that for the above reasons,

the case should be re<uanded for a new trial.

Thomas & Gerstle,

Attorneys for Plaintiff in Error.


